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A. Introduction. 

Pre-Briefing Responsibilities 
By Patrick McKenna 

For many appellate advocates, myself included, drafting the opening brief is 

viewed as the most substantive and time-intensive component of our 

advocacy. Patticularly if a deadline is looming, finishing the opening brief can often feel 

as though I'm sprinting up Mount Everest. For some, it feels more like a long, painful 

trek, maybe with some weird detours along the way. While most appellate attorneys 

acknowledge that it's a relief to finish the opening brief, the view from the top depends 

on the strength of the case. No matter whether one's approach to brief-writing is an 

exhausting sprint or a gmeling trek, it's important to statt your ascent by having the right 

tools with you. This article will focus on some of those tools. 

Cheesy metaphors aside - I just re-read Jon Krakauer's Into Thin Air and so my 

Mount Everest comparisons are a bit stronger than necessaty - I hope to provide the 

reader with an overview of the various pre-briefing responsibilities we confront as 

appellate advocates. By taking a careful approach before we start drafting the opening 

brief, we can ensure that we have all the right tools at our disposal. We can eliminate 

future headaches during the brief-writing process or as the case progresses. In this 

atticle, some of the tools covered include: client and trial counsel communications; 

reviewing and perfecting the appellate record; dealing with issues involving the notice of 

appeal, the judgment's appealability, or the Court of Appeal's jurisdiction; and drafting 

any necessaty motions or writs. 
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For many appellate attorneys, these topics may seem basic or millldane. Weird 

things happen, however, and it's important to have a solid foillldation in these subjects 

when wrestling through a case. For each of these topics, I'll address any relevant case 

law, statutes, rules of court, and ethical duties. But more interesting for the reader will be 

the advice and war stories provided by several of our experienced panel attomeys, 

including Julie Schumer, Courtney Shevelson, Jennifer Peabody, Jeff Glick, Candace 

Hale, Alan Siraco, and Sol Wallack. The advice they provide should be invaluable for 

any reader, regardless of his or her experience level. I truly thank these panel attomeys 

for their assistance, generosity, and wisdom. 

If nothing else, I hope this article will encourage the reader to take a deliberate and 

careful approach to his or her pre-briefing responsibilities. In confronting problems with 

the record, the client, or the case' s appealability, I mge the reader to think creatively and 

attempt to solve any problems before they snowball. Only by having the right tools 

packed can we ensure a successful ascent in writing the opening brief. 

B. Client Communication. 

1. Introduction. 

Given the academic feel of appellate work, it can be easy to forget that om 

primaty duty is diligent and vigorous advocacy on behalf of our clients. SDAP's 

approach to this responsibility, as noted on our website, is that expressed in Von Moltke v. 

Gillies (1948) 332 U.S. 708: 

Undivided allegiance and faithful, devoted service to a client are prized 
traditions of the American lawyer. It is this kind of service for which the 
Sixth Amendment makes provision. And nowhere is this service deemed 
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more honorable than in case of appointment to represent an accused too 
poor to hire a lawyer, even though the accused may be a member of an 
unpopular or hated group, or may be charged with an offense which is 
peculiarly abhorrent. 

(Id at pp. 725-726, fn. omitted.) 

Our responsibility begins from the time we are appointed. And while our 

advocacy itself is a vital component of this duty, so too is the method and frequency of 

our communications with the client. Indeed, this responsibility is codified in California 

Rules of Professional Conduct, mle 3-500, which provides that an attorney "shall keep a 

client reasonably informed about significant developments relating to the employment or 

representation, including promptly complying with reasonable requests for information 

and copies of significant documents when necessary to keep the client so informed." 

(See also Bus. & Prof. Code, § 6068, subds. (m) - (n).) SDAP itself views client 

communications as an integral part of our work. Thus, we request copies of client 

communications just as we do with any documents filed with the court. 1 

2. Initial Communications. 

Every panel attmney I spoke with extolled the necessity of communicating with 

the client as soon as possible. As stated by Sol Wollack, "[f]irst impressions are 

important when it comes to establishing a solid attorney-client relationship." 

Accordingly, Sol is reticent in waiting even two to three weeks before contacting the 

client. Jeff Glick put it another way: "I fmd a lot of clients don't understand the process, 

1 Client communications should not be sent to SDAP in multiple defendant cases. 
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and now that they're sitting in jail or prison and reality is setting in[,] a lot of them start to 

get anxious[.] ... I want them to know that someone is going to try to help them." 

Each of the panel attomeys I spoke with indicated that he or she sent some sort of 

Introduction Sheet along with the first letter. These handouts typically lay out the 

appellate process for the client, answering many of the most likely questions or concems. 

Courtney Shevelson notes that this practice can prevent confusion or excessive questions 

down the road. SDAP has a sample available on our website. Attachment "A" to this 

article is another fantastic example utilized by Candace Hale. In particular, I think this 

example provides all the necessary information in a clear, readable format for our clients. 

In the initial letter itself, counsel should introduce him- or herself and give the 

client an update on the case 's status (i.e. , whether the record has been filed yet and how 

long it may take to read). Two things that Jeff Glick includes "no matter what[,] are to 

ask them to tell me anything they think might be important for me to know about their 

case, and to let me know if they get moved to a different facility." Jennifer Peabody 

includes "a release for the client to sign and retum, authorizing me to talk to trial counsel 

and obtain his [or her] file." Alan Siraco does the same. While such a release is not 

mandat01y - indeed, trial counsel is obligated to respond to our requests (see Rules of 

Prof. Conduct, rule 3-700(D)(l); Kallen v. Delug (1984) 157 Cal.App.3d 940, 950) - this 

approach is a good one. It is not uncommon for trial attomeys to ask for such a release 

before speaking with us. By obtaining such a waiver in advance, we can get the 

relationship with trial counsel off on the right foot. Additionally, as observed by Alan, by 
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having the client sign such a waiver, we are able to confirm contact with the client from 

the onset of the case. 

Additionally, Julie Schumer wams the client against speaking to others about his 

or her case, and Jennifer is sure to ask the client where he or she wants copies of briefs to 

be sent. The latter point is particularly important in cases with highly sensitive facts, 

especially sex cases involving children. (See California Rules of Court, rule 8.360( d)(2) 

[brief must be sent to the defendant unless he or she "requested in writing that no copy be 

sent"].) Further, I like to advise the client that he or she will receive the transcripts once I 

complete my work on the case. By informing the client of this at the case's outset, I can 

help to stave off client requests for copies of the transcripts while the appeal is pending. 

If the client eventually makes such a request, I tell them, at most, I can copy the record 

for them, though I will need reimbursement for the costs. If the client is requesting a 

specific document - as opposed to the whole record - then I usually have no problem 

providing it to them without seeking reimbursement. 

Finally, my colleague Lori Quick noted one problem unique to cases involving 

guilty or no contest pleas. In such cases, it is common for the client to want to plead his 

or her innocence to appellate counsel. Accordingly, at the outset of such a case, it may be 

wmthwhile to advise the client that issues relating to guilt or innocence cannot be raised 

on appeal, particularly when counsel below never filed a motion to withdraw the plea. 

While this information is typically included in many standard Introduction Sheets sent by 

appellate attorneys, it can be beneficial to include this explanation in the body of the 

letter itself. I may even put this information in bold, as I do with all particularly 
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important information in my letters. This approach is not something I commonly see, but 

it works well for me since I tend to be overly verbose. If the client decides to ignore 

much of my letter, the sentences in bold provide a quick snapshot as to what is most 

impmtant. 

3. General Considerations for Follow-Up Communications. 

After the initial communication, we are obligated under California Rules of 

Professional Conduct, rule 3-500 to advise the client of all significant developments in 

the case. At the very least, we need to provide the client with copies of all briefs and 

petitions, motions, and the court's opinion. 

Given our clients' custodial situations, written correspondence is our most 

common form of communication. To ensure confidentiality, our envelopes and letters 

should be marked "Confidential Attomey-Client Communication." Additionally, I have 

seen CDCR retum correspondence when "Attomey-at-Law" is not listed as part of the 

retum address. Accordingly, counsel would be well-advised to include this title on his or 

her envelopes. 

When I struted at SDAP, our wise Executive Director Dallas Sacher advised me to 

respond to every client letter within 24 hours. Even if the client did not ask a specific 

question, Dallas believed that confrrming receipt of the client's letter was important. 

This approach is a good one, allowing the client to feel that his or her concems are being 

addressed and that I am diligently working on the case. While not adopting this policy 

per se, Sol W ollack echoes the sentiment underlying this practice, observing that "the 

best way to minimize the number of difficult clients is to be communicative, answer their 
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many questions, and keep them constantly informed about the status o~ their case." 

When little will be happening on the case for several months, Sol advises the client of 

this in advance, explaining the reason for the delay. 

Even if counsel adopts Dallas's approach as a general rule, there are exceptions. 

At any given time, I usually have at least one client who calls or writes constantly, often 

to discuss topics that we have previously addressed. The panel attomeys I spoke to about 

this topic each had their own stories and advice about such clients. Nearly all of them 

advised that when the client is writing constantly - Jennifer Peabody, for example, had 

one client who wrote over 100 letters, and Cowtney Shevelson had another whose letters 

cumulatively totaled 250 to 300 pages - they will not respond to every single letter. 

Instead, they will wait a few weeks and respond to several letters all at once. In these 

situations, I will advise the client, politely, that he or she is writing frequently and, so that 

I may devote more time to brief-writing, I have opted to respond to several letters all at 

once. Additionally, if the client continually asks about the same issue, it is perfectly 

appropriate to refer them to prior letters if no additional explanation is needed. 

A second type of difficult client is the individual struggling with mental health 

issues. This can manifest itself in several different forms. Sometimes, the client is 

perfectly respectful in tone, though the content of the letter makes clear that he or she is 

suffering from delusions, hallucinations, or general confusion. I have one client whose 

letters run the gamut from totally coherent to wtiting them as a completely different 

persona. During one calendar year, I had three separate clients who all had delusions 

relating to the Kennedy family. With these clients, the approach I take is not too different 
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from what I do with all my clients. I respond politely and directly to their concerns, 

doing my best to show respect towards their situations. I certainly never denigrate the 

unbelievable portions of their letters. 

More problematic are the abusive clients. Sol Wollack had one client who was 

convicted of murder "and it was clear from his conespondence that he would have liked 

to kill me, as well." Candace Hale has had clients who "misunderstand[] my warm 

approach for something else, and send me sexually suggestive messages and/or pix." I 

had one out-of-custody client who was so displeased with my performance that she 

emailed every attorney at my old law firm, advising them of what an incompetent 

attorney I am and how they should be embanassed that I ever worked for them. 

The key with such clients is patience. Candace "tr[ies] to stay steady in .. . these 

situations, not write out of reaction, and put myself in their positions as best I can." 

Jennifer Peabody has achieved more success with these clients by speaking on the phone 

with them "to build trust and express empathy." Sol adopts a mindset that I use in all my 

communications, imagining that any letter he writes may show up as an exhibit in a pro 

per habeas petition or State Bar complaint. "No matter how nasty or accusatory the 

client's tone, I tJ.y ve1y hard to stay professional in my own tone," he writes. In shmt, as 

our clients ' advocates, it is imperative that we adopt a respectful tone, no matter how our 

client is behaving. Your SDAP buddy is always willing to provide advice in these 

situations. 

In addition to respectful communication, we also must be sure that we are clearly 

communicating with the client. Many of our clients come from limited educational 
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backgrounds, and it is imperative that we keep this in mind in our correspondence with 

them. Personally, I adopt an approach commonly employed by newspapers - that is, 

writing at a middle-school reading level. Candace Hale's Introduction Sheet attached as 

Attachment "A" is a good example of this. 

Clear communication is particularly important when the client faces adverse 

consequences and must decide whether to abandon his or her appeal or go forward with 

filing a brief. In these situations, the client must be advised what he or she risks by 

appealing. For example, it is not sufficient to state that the appellate court may impose 

additional fmes ; we should articulate the precise amount. Additionally, the client needs 

to be made aware of the issues that could be raised in an opening brief and the probability 

of their success. If the alternative to abandorunent is a "no issue" brief, then the client 

should be advised whether review will be done pursuant to People v. Wende (1979) 25 

Cal.3d 436 or People v. Serrano (2012) 211 Cal.App.4th 496 with a clear and detailed 

explanation as to what issues were considered and why they are frivolous. It is worth 

noting that while we can provide advice as to whether he or she should abandon the 

appeal, this is a decision that ultimately must be made by the client. (People v. Harris 

(1993) 19 Cal.App.4th 709, 715.) 

In some cases, counsel may need to employ the services of a translator to ensure 

adequate communication with a client. In the Sixth District, counsel may utilize a 

translator without preapproval so long as the fees total less than $250. Once the 

translator' s services exceed this amount, then permission must be sought from the Court 

of Appeal. A sample motion for translation fees is available on the SDAP website. 
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It has become increasingly common for appellate counsel to forego the necessity 

of a translator by using Google Translate. This is a wonderful tool, but it is prone to 

mistakes. Hence, counsel should only use it for vety short and simple communications, if 

at all. The list of translators approved by the Judicial Council can be found here: 

http://www.courl"s.ca.gov/3796.htm. 

4. In-Custody Clients. 

With some clients, written conespondence may be insufficient, whether due to 

mental illness, lack of education, or a difficult personality. If the client is in custody, a 

confidential phone call or client visit may be necessary if counsel does not feel that the 

client is adequately comprehending important information provided in the written 

conespondence. The first step in ananging either of these is to contact the litigation 

coordinator at the prison where the client is housed. To avoid the difficult-to-navigate 

prison phone lines, counsel can use the following webpage to fmd the direct line to the 

litigation coordinator at each facility : http://www.cdcr.ca.gov/Ombuds/litigation.html. 

Confidential phone calls are permitted under California regulations (see Cal. Code 

Regs., tit. 15, § 3282), though the individual facility has discretion in allowing or 

prohibiting such a call. Some facilities may mandate a formal written request explaining 

why such a call is necessary and requiring counsel to fill out CDCR form 106-A. Other 

facilities may be less rigid. Regardless of an individual prison's practices, before counsel 

seeks to visit a client, a confidential phone call should be explored as a potential 

alternative. The litigation coordinator should serve as the point person in making this 

request. 
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Under the statewide compensation guidelines, prison visits involving round-trip 

travel over fifty miles require preapproval by the appellate project. They are permitted in 

extraordinary circumstances when written and telephonic communication has proven 

insufficient for counsel to comply with his or her ethical duties. Most commonly, these 

visits are allowed when the client is facing an adverse consequence and must detetmine 

whether to proceed with his or her appeal. Again, counsel should contact the facility ' s 

litigation coordinator to arrange the visit. The facility will need to run a background 

check before authorizing the visit, and so counsel should attempt to arrange the visit as 

soon as possible. More flexibility is permitted when the client is housed locally, though 

counsel may still want to seek SDAP's permission prior to the visit. 

In-custody clients frequently contact appellate counsel about seeking bail on 

appeal. Pursuant to Penal Code section 1272, this discretionary decision is vested with 

the trial court. Because of this, we commonly recommend that, if a panel attorney 

believes bail may be appropriately requested in a particular case, he or she should contact 

trial counsel to litigate the motion in court. In the one circumstance where I sought bail 

on appeal - a People's appeal where the prosecution was appealing from the grant of a 

new trial and the client had remained in custody for over four years for a crime he likely 

did not commit - I ghostwrote the motion for trial counsel who then argued it in court. 

Penal Code section 1272.1 sets forth the considerations in determining whether 

bail should be set. These include: (1) whether the defendant is likely to flee (based on 

community ties, his or her record of appearance, and the severity of the sentence); (2) 

whether he or she poses a danger to the community; and (3) whether the defendant is 
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likely to prevail on appeal. (Pen. Code, § 1272.1.) Because of this final factor, counsel 

may want to wait until the opening brief is filed before requesting bail; by doing so, the 

opening brief can be attached to show the merits of the appeal. If bail is denied by the 

trial court, then counsel may apply for relief in the appellate court. (Cal. Rules of Court, 

rule 8.312(b).) Please contact SDAP ifyou would like a sample bail motion to utilize in 

a specific case. 

Only one of the panel attomeys I spoke with had ever sought bail on appeal. 

Courtney Shevelson, however, was asked to make such a request by the appellate court 

itself. There, the client had repeatedly written to the court to demand bail on appeal. On 

its own motion, the court ordered a bail hearing in the appellate court in front of a three­

judge panel. The parties were required to submit briefmg, with supporting 

documentation, beforehand. Ultimately, bail was granted! While Courtney indicated that 

he was somewhat embarrassed by the whole situation, it shows that seeking bail on 

appeal may not be as hopeless as we think. 

Less commonly, counsel may want to seek compassionate release on appeal. This 

1s appropriate when the client is terminally ill and has a possible placement when 

released. Pursuant to Penal Code section 1170, subdivision (e), a court may recall a 

prisoner's sentence if (1) the Director of the Depattment of Corrections or Board of 

Parole Hearings supports the release; (2) the prisoner has an incurable condition likely to 

result in death within six months; and (3) release would not pose a risk to public safety. 

It does not apply to a defendant sentenced to death or life without parole. (Pen. Code, § 

1170, subd. (e)(2)(B).) The denial of such a request is appealable as an order after 
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judgment affecting the prisoner's substantial rights. (People v. Loper (2015) 60 Cal.4th 

1155, 1162-1163.) 

Finally, in-custody clients will frequently write to complain about their 

mistreatment in ptison. In these circumstances, counsel should advise the client that such 

issues cannot be litigated on appeal, and he or she should file an administrative complaint 

with the prison itself. Often, I direct the client to the Prison Law Office for more 

guidance on this subject. 

5. Out-of-Custody Clients. 

Communicating with out-of-custody clients presents different considerations. On 

the one hand, counsel is not limited only to letters as the primary method of 

communication. Instead, phone calls, emails, text messages or in-person visits may be 

appropriate. Emails or text messages can be particularly helpful to provide very short 

updates to the client. The greatest challenge with out-of-custody clients is locating them. 

Courtney Shevelson indicated to me that it is common to never locate or hear from these 

clients. Indeed, this is something I have experienced in many of my own cases. 

Sometimes, however, we ethically need to hear from the client before proceeding 

with the case. Many panel attorneys I spoke with about this topic stated that they 

commonly start with trial counsel to obtain updated infmmation or past addresses for the 

client. If this proves unsuccessful, then tracking down a close friend or family member 

of the client, or reviewing contact information in the probation report or police reports, 

can also be useful. If each of these leads runs dry, counsel should feel free to contact his 

or her SDAP buddy for more ideas. Contacting the client's probation officer or parole 
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agent should be a last resort and only utilized in exceptional circumstances. As noted by 

Alan Siraco, contacting such individuals inevitably draws their attention to the client, 

who may or may not be complying with the conditions of his or her release. 

C. Communicating with the Client's Family. 

In some cases, communication with the client's family can be important. 

Reasonable time spent doing this can be billed on line 23 of the fee claim as "Other 

Communications." Family communication that facilitates communication with the client 

should be billed on line 1 of the fee claim as "Client Communication." Before engaging 

in any detailed discussions about the case, counsel should receive the client's express 

permission to do this, preferably in writing. We have attomey-client privilege with the 

client, and sometimes they may not want us to engage in a dialogue with their family, 

particularly in factually-sensitive cases. Absent express permission from the client, all 

we can generally disclose to the family is the case's status. 

As noted by Courtney Shevelson, diligent communication with the client's family 

can serve several purposes. First, it lets the client know that appellate counsel cares. 

And second, family members can serve as worthwhile conduits of information to quickly 

relay a message to the client. Indeed, Alan Siraco notes that "it is in my client's interest 

to have family support if he is to survive imprisonment." 

Nearly all the panel attomeys I spoke with about this topic indicated that some 

limits need to be set. For example, both Jeff Glick and Jennifer Peabody typically ask the 

family to select one individual as the primary contact person. This can help to prevent 

numerous family members from bombarding counsel with questions. Candace Hale, 
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Jennifer Peabody, and Julie Schumer typically inform the family that they prefer 

communication via email. This is both quicker and preserves a record as to what was 

said. If the family starts communicating constantly - Jennifer had one family member 

who emailed 45 times in a single day - it can be worthwhile to set limits on the frequency 

of communication - for example, one email a week or one phone call a month. Candace 

will often email the family her Information Sheet to provide them a procedural overview 

as to what will occur. 

As with our client communications, patience is important. Julie, Candace, and Jeff 

all expressed the belief that, as with our clients, the families are often scared and anxious 

about what is happening. Candace relayed the following story, which I have copied in 

full: 

One distracted mother who was not a fust-language English speaker called 
me constantly, haranguing me and driving me NUTZ. Finally[,] I found 
myself feeling extremely irritated at her. I could hear it in my voice. I asked 
her to hold on a moment. I stopped, took a big deep breath and made a 
shift. When I came back, I said "Mrs X, believe me, I understand how 
frantic you feel. I understand how horrible it is to have your son being held 
for something he didn't do. I understand that you feel I am your only 
chance, and if you cannot get me to do something, you will never see him 
free again. I am so sorry." I really felt that way, and my voice probably 
showed my deep emotion. Maybe we both sniffled a little. I paused. "But I 
need you to understand something. An appeal is not a second trial. The 
things you are asking me to do belong to a new trial. I do not have the right 
to do them in the appeal. If we were successful in the appeal and your son 
got a new trial, we would tell the public defender all these things, and 
maybe he would get a better result. But I cannot do them." And a miracle 
occmTed! She heard me! She said no one had ever explained that before (I 
had). My stopping and really feeling her side, then communicating from 
that place cleared a path for her to actually hear what I was saying. And a 
second miracle occurred - she never called again. 
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In short, appellate counsel should try to convey the same empathy to the client's family 

as he or she does to the client. 

D. Communicating with Trial Counsel. 

The necessity of communicating with trial counsel will vary, depending on the 

nature of the case and counsel's own practices. Some panel attomeys rarely 

communicate with trial counsel; others do so in nearly every case. Sol Wollack indicates 

that he seeks to speak with trial counsel even before reviewing the record, hoping to 

establish a rapp011 with counsel if he later needs to broach the subject of ineffective 

assistance of counsel. He states that "[ e ]ven if I have no specific reason for calling trial 

counsel early in the case, I make one up. I might ask if there were any Batson/Wheeler 

motions, or significant pretrial events for which I need to obtain transcripts. Or I might 

say that I'm interested in hearing what they believe the appellate issues to be." 

Other panel attomeys do not contact trial counsel until reviewing the record, 

mainly so that they can talk more intelligently about the case. Jeff Glick, for example, 

takes this approach, preferring to call the attomey to "get better information ... [and] 

establish a relationship with counsel." 

Nearly every panel attomey I spoke with about this topic believed that 

communicating via phone was preferable to email. Each of them also revealed that 

because of trial attomeys' busy schedules, email frequently led to a greater likelihood that 

counsel would respond. And while it can be more difficult to build up a rapport via 

email, Candace Hale still tries to do so in her emails, initially communicating by fmding 
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something positive to say, "like congratulating them on a good result[,] great briefmg or 

closing argument[,] or strong preservation of the record." 

Once appellate counsel undertakes an ineffective assistance of counsel 

investigation, the primary means of communication should occur via email. Some public 

defender's offices require this. Nonetheless, such emails provide us with a better record 

of the investigation we did, while also preventing trial counsel from changing his or her 

version of events. I learned this lesson the hard way. In my very first habeas 

investigation, I spoke with trial counsel initially on the phone, which I memorialized in a 

written memorandum. His answers strongly indicated that he was ineffective. By the 

time trial counsel drafted his declaration, he completely changed his version of events, 

and I was left filing my own declaration to contradict what he was saying. This 

discrepancy was a primary reason the petition was denied. Needless to say, I now 

communicate exclusively via email for purposes of investigating ineffective assistance of 

counsel. (See also Sacher, The Investigation and Presentation of a Petition f or Writ of 

Habeas Corpus in the Sixth District, available at www.sdap.org/r-habeas.html.) 

E. Record Review. 

After receiving the record on appeal, counsel should make every effort to 

promptly review it, preferably within the frrst 40 days so that any augment requests can 

be made as soon as possible. 

While there is no right or wrong way to review a record, each panel attomey I 

spoke with largely adopted the same approach as to the order in which they review it. 

Initially, they all read the entirety of the Clerk's Transcript (CT). As stated by Jeff Glick, 
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"the CT gives me a preview of which issues or motions might be important, or sound like 

they might have legal merit. I also think seeing how everything unfolded helps with 

context, and in understanding what trial counsel was trying to do and why." Candace 

Hale and Alan Siraco like to review the CT first so that they can easily tell whether 

anything important is missing from the Reporter's Transcript (RT). 

Many of the panel attomeys draft their statements of the case before reading the 

RT from beginning to end. Some panel attomeys identified a single exception to 

reviewing the RT chronologically. If there is an issue that was heavily litigated at trial, 

they may first focus on the RT's from those proceedings. Cowiney Shevelson advises 

that if any audio recordings are admitted as evidence, he will be sure to seek out a copy 

of the actual recording, observing that reading the transcripts do not often provide the 

necessary context or importance of the recording. In at least one case, this proved critical 

for Courtney in having the appellate court determine that the client's confession was 

improperly admitted. Indeed, as part of my own record review process, I also 

recommend reviewing copies of any important surveillance videos that were admitted. 

Rather than attempting to get a copy of the recording from the trial court - something that 

many of them are unwilling to do - panel attorneys should seek copies of the recordings 

from trial counsel. 

Given my status as a Millennia!, I was surprised that I was one of the few 

attomeys who took my record notes by hand. My reasoning for this is two-fold. First, I 

tend to review records both at home and at the office; hence, I fmd it easier to keep a 

written log of my notes, instead of sending the notes back and forth between my work 
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and home computers. Second, I tend to remember details of the case better when I am 

forced to summarize the transcript in handwritten notes. When taking notes on the 

computer, I often include way more details than necessary. By doing this, I am less apt to 

think about the import of certain facts since I include so many of them. 

Admittedly, in the few cases where I have taken computerized notes, I have found 

them much more organized when I strut my briefmg. This practice is employed by many 

of our panel attorneys. As Jeff Glick notes, this "makes searching easier later on, 

particularly in big record cases." While I fmd lengthy notes to be cumbersome to work 

with, Sol Wollack prefers this level of detail, revealing that it is not nncommon for him to 

take 250 pages of typewritten notes. As issues start to reveal themselves, counsel can re­

organize their notes by subject matter, with all relevant details on an issue located 

together. Some take their notes as bullet points, while others, like Alan Siraco, take them 

"in rough paragraph, narrative form." 

Regardless of how an attorney takes notes, each panel attmney I spoke with about 

this topic keeps track of potential issues and missing items from the record as he or she is 

doing the record review. Some start making a "Potential Issues" list as they are 

reviewing the record. Others put stars or asterisks next to items in their notes that may 

relate to research leads down the road. After record review is complete, these attorneys 

draft up a formal list of issues with citations to the record. 

Some attorneys have additional methods for organizing their thoughts. "If the 

case is complex," Jennifer Peabody "may make charts identifying the players, [and] their 

relevance to the case." Cowtney Shevelson makes file folders relating to issues he will 
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likely be raising on appeal, copying excerpts of the record and placing them in the 

relevant folders. 

Finally, panel attorneys take different approaches when drafting their statements 

of facts. For some, this occurs immediately after they fmish reviewing the R T, even if 

augments aTe still pending. The benefit of this approach is that the facts of the case are 

fresh in their minds. For others, myself included, the statement of facts is not drafted 

until counsel has identified the issues to be raised on appeal. In adopting this approach, 

counsel can tailor the facts to the issues, lengthening or shmiening portions of the 

statement as relevant. 

For additional advice on record review, I recommend reviewing Zen and the Art of 

Issue Spotting, written in 2004 by my colleagues Dallas Sacher and Bill Robinson. 

Included as prut of the article is an extensive discussion on other techniques for record 

review. It is located here: http://'' \Yw.sdap.org/r-criminal.html. 

F. Perfecting the Record on Appeal. 

1. The Normal Record on Appeal and Record Omission Letters. 

After fmishing the record, counsel should promptly draft any record omission 

letters or motions to augment. The former pertains to missing portions of the normal 

record on appeal as listed in California Rules of Court, mle 8.320.2 In most cases, 

subdivisions (b) and (c) will dictate the normal record on record. For counsel's reference, 

these provisions provide: 

2 California Rules of Cowt, mle 8.407 governs the normal record in delinquency and 
dependency cases. 
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(b) Clerk's transcript 

The clerk's transcript must contain: 

( 1) The accusatory pleading and any amendment; 

(2) Any demurrer or other plea; 

(3) All court minutes; 

( 4) All jury instmctions that any party submitted in writing and the cover 
page required by mle 2.1 055(b )(2) indicating the party requesting each 
instmction, and any written jury instructions given by the court; 

(5) Any written communication between the court and the jury or any 
individual juror; 

( 6) Any verdict; 

(7) Any written opinion of the comt; 

(8) The judgment or order appealed from and any abstract of judgment or 
commitment; 

(9) Any motion for new trial, with supporting and opposing memoranda 
and attachments; 

(10) The notice of appeal and any certificate of probable cause filed under 
rule 8.304(b ); 

( 11) Any transcript of a sound or sound-and-video recording furnished to 
the jury or tendered to the court under mle 2.1040; 

(12) Any application for additional record and any order on the application; 

( 13) And, if the appellant is the defendant: 

(A) Any written defense motion denied in whole or in part, with 
supporting and opposing memoranda and attachments; 

(B) If related to a motion under (A), any search warrant and return 
and the reporter's transcript of any preliminary examination or grand 
jury hearing; 
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(C) Any document admitted in evidence to prove a prior juvenile 
adjudication, criminal conviction, or prison term; 

(D) The probation officer's report; and 

(E) Any court-ordered diagnostic or psychological report required 
under Penal Code section 1203.03(b) or 1369. 

(c) Reporter's transcript 

The reporter's transcript must contain: 

(1) The oral proceedings on the entry of any plea other than a not guilty 
plea; 

(2) The oral proceedings on any motion in limine; 

(3) The oral proceedings at trial, but excluding the voir dire examination of 
jurors and any opening statement; 

( 4) All instructions given orally; 

( 5) Any oral communication between the cowt and the jury or any 
individual juror; 

( 6) Any oral opinion of the court; 

(7) The oral proceedings on any motion for new trial; 

(8) The oral proceedings at sentencing, granting or denying of probation, or 
other dispositional hearing; 

(9) And, if the appellant is the defendant: 

(A) The oral proceedings on any defense motion denied in whole or 
in part except motions for disqualification of a judge and motions 
under Penal Code section 995; 

(B) The closing arguments; and 

(C) Any comment on the evidence by the court to the jury. 
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The most common items missing from records include: notes to or from the jmy, 

motions in limine, transcripts of audio or video recordings, and documents used to prove 

prior convictions. If the trial court amends or recalls the judgment while an appeal is 

pending, the trial court clerk must file an augmented record of these proceedings. (Cal. 

Rules of Court, rule 8.340(a); see also Cal. Rules of Court, rule 8.410(b)(2) [juvenile 

cases].) This is rarely done, and so counsel should stay in contact with trial counsel about 

such proceedings. 

If any patt of the normal record is missing, a record omission letter should be sent 

to the trial court, with an electronic copy sent to the appellate court and Attorney General 

through TrueFiling. This procedure is governed by Califomia Rules of Court, rule 

8.340(b)(l), which provides: 

If, after the record is ce1tified, the superior court clerk or the reporter leams 
that the record omits a document or transcript that any rule or order requires 
to be included, the clerk must promptly copy and certify the document or 
the reporter must promptly prepare and certify the transcript. Without the 
need for a comt order, the clerk must promptly send the document or 
transcript-as an augmentation of the record-to all those who are listed under 
(a)(l). 

Juvenile appeals are govemed by similat· provisions. (Cal. Rules of Court, rules 8.410(a), 

8.416(d)(l).) A sample record omission letter can be found on SDAP's website. In the 

Sixth District, the time for filing a brief will be tolled once an omission letter is filed. 

Most commonly, counsel will have 15 additional days to file the opening brief once the 

mnitted record is filed. 3 

3 When filling out fee claims, counsel should be advised that time spent drafting record 
omission letters should be billed on Line 5, "Other Motions," and not Line 4, "Augment." 
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Counsel should also note that, pursuant to Califomia Rules of Court, mles 

8.320(e) and 8.407(e), exhibits are considered part of the record on appeal. However, 

most exhibits are not part of the nmmal record as specified in California Rules of Court, 

rule 8.320. Most often, appellate counsel should attempt to get copies of the exhibits 

from defense counsel or, altematively, the deputy district attorney. If counsel only needs 

a few exhibits- and these things are not physical items or recordings - SDAP may be 

able to get copies from the trial court. If these methods fail, counsel can file a motion 

requesting the court of appeal to call up an exhibit. (Cal. Rules of Court, mle 8.224(d).) 

If counsel refers to exhibits not already called up in the briefmg, he or she should file a 

transmittal letter, a sample of which can be found on SDAP's website. California Rules 

of Court, mle 8.224(b) governs this procedure. 

2. Augmenting the Record. 

Appellate counsel may determine that the appellate record requires augmentation 

to include materials that are not commonly part of the normal record on appeal. In the 

Sixth District, the expectation is that a motion to augment will be filed within 40 days of 

the filing of the record. Because of this, counsel is advised to conduct their initial review 

of the record as soon as possible. As with record omission letters, the time for filing the 

opening brief is tolled once an augment motion is filed. 

While the trial court must automatically comply with a request for an omitted 

record, an augmented record will only be produced if the appellate court issues an order. 

(See Cal. Rules of Court, rule 8.155(a)(l).) Accordingly, as indicated in the sample 

augment motion on SDAP's website, counsel must provide good cause as to why the 
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augmented record is necessary for purposes of appeal. (People v. Hagan (1962) 2013 

Cal.App.2d 34, 39-40.) Most commonly, augment motions are filed to receive copies of 

opening statements as well as portions of voir dire. Counsel is advised to describe the 

requested documents with as much specificity as possible so that the clerk is not left 

guessing as to what should be included in the augmented record. 

If appellate counsel hopes to prevent a delay in the case, he or she should 

personally obtain copies of the requested documents and attach them to the augment 

motion; then, if the request is granted, there will be no need for the clerk to track down 

the documents. (See Cal. Rules of Court, rule 8.155(a)(2).) When counsel makes such a 

request, he or she should be able to authenticate the validity of the documents, either 

through personal knowledge or that of the trial attorneys. In the Sixth District, an 

unconformed copy will generally be accepted if it is authenticated in counsel's 

declaration. 

SDAP 1s well aware that many panel attorneys have been suffering from 

significant delays in receiving omitted and augmented records from Santa Clara County. 

We have been working with the trial and appellate courts to help alleviate some of these 

problems. If appellate counsel has a question or concern about a delay in a case, counsel 

should contact their SDAP buddy to develop strategies in solving this problem. In rare 

cases, we have filed motions to find the clerk in contempt. An example of such a motion 

is attached as Attachment "B." While the Sixth District has not yet granted any of these 

motions, the records have magically appeared shortly after the motions were filed. 
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3. Motions for Settled Statements. 

Settled statements are necessary to replace unavailable portions of the record. In 

the Sixth District, a settled statement is preferably initiated by filing a motion in the 

appellate court, which, in granting the request, will order the trial court judge and 

attorneys to draft the statement. A settled statement can be requested, for example, to 

detail what occurred at uru·eported bench conferences (People v. Pinholster (1990) 1 

Cal.4th 865, 922) or to improve the audio in sound recordings (People v. Anderson 

(2006) 141 Cal.App.4th 430, 440-441). Sol Wallack and Jennifer Peabody settled the 

record to receive copies of Powerpoint presentations used by prosecutors during their 

closing arguments. Additionally, Sol has employed this approach when the parties 

waived the reporting of voir dire and to obtain copies of emails sent between the parties 

and the judge. Jennifer also settled the record as to documents relied upon by the trial 

court to sentence her client to life without the possibility of parole. And when 

investigating a Batson/Wheeler denial, Jeff Glick settled the record when the trial comt 

lost the jury questionnaires for all but the seated jurors. He received copies of defense 

counsel's questionnaires, which the prosecutor agreed were true and correct copies. 

Sample motions are available on the SDAP website. 

G. Other Motions. 

1. Introduction. 

Appellate counsel may have occasion to file a variety of other motions over the 

course of his or her representation. While this section does not constitute a 
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comprehensive overVIew of all such motions, it does include some of those most 

commonly filed. 

2. Extensions of Time. 

The most common motion is a request for an extension of time. Typically, 

counsel should not seek more than two or three extensions except in very long-record 

cases. The requests should explicitly detail what counsel has already done in the case and 

why the brief has not yet been filed. In the Sixth District, the court will eventually order 

that no further extensions are permitted absent exceptional circumstances. Once the court 

has made such an order, counsel should be sure to file the brief within thirty days and 

should not contemplate filing any additional requests. On occasion, the court will deny 

an extension request. For this reason, SDAP recommends that counsel not slip into 

default time early in the case; if an extension request is denied, the court will allow the 

brief to be filed within the thirty day default period. 

3. Dealing with Appealability Problems. 

There is no constitutional right to appeal from an order or judgment in criminal 

cases; instead, the right is statutory. (People v. Mazurette (2011) 24 Cal.4th 789, 792.) 

Most of the appeals that we handle stem from guilty pleas or jmy trials and are authorized 

by Penal Code section 1237, subdivision (a). 

On occasion, however, a notice of appeal will be filed based on a nonappealable 

·order, and so counsel should determine at the case's onset if there are any problems 

relating to the case's appealability. SDAP itself will attempt to note this when 

categorizing cases and typically will not assign out such cases to panel attorneys. 
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Frequently, the Sixth District will uncover this problem itself and Issue an order 

requesting counsel to explain why the appeal should not be dismissed. If the client is 

attempting to appeal from a nonappealable order, counsel should advise him or her of any 

alternative remedies. If the client seeks to challenge the denial of a petition for writ of 

habeas corpus, for example, then he or she should be advised to file a new petition with 

the appellate court. 

Sometimes, the appellate court will not notice an appealability problem on its own, 

and counsel will be obligated to file a "no issue" brief. If this occurs, appellate counsel 

should not seek to mislead the court in the statement of appealability, but he or she 

should also not argue against the client. If such an instance arises, contact your SDAP 

buddy for advice on how to phrase the statement of appealability. 

More common is the existence of an appellate waiver at the time a client pled. In 

the Sixth District, this frequently occurs in cases from Monterey County. This does not 

automatically result in a "no issue" brief. Instead, it will limit the available issues on 

appeal to those occurring after the waiver is entered, typically to those occurring at 

sentencing. (See, e.g. , People v. Pannizon (1996) 13 Cal.4th 68, 80; People v. Mumm 

(2002) 98 Cal.App.4th 812, 815.) 

4. Motions to Transfer. 

Sometimes, the appellate court may not have jurisdiction over an appeal since it 

does not stem from a "felony case." Particularly with the passage of Prop. 47, the issue 

of the appellate court's jurisdiction has been more frequently litigated. 
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A "felony case" is "a criminal action in which a felony is charged and includes a 

criminal action in which a misdemeanor or infraction is charged in conjunction with a 

felony. " (Pen. Code, § 691, subd. (f).) California Rules of Court, rule 8.304(a)(2) 

provides that "[a] felony is ' charged' when an information or indictment accusing the 

defendant of a felony is filed or a complaint accusing the defendant of a felony is 

certified to the superior court under Penal Code section 859a." 

In essence, the appellate court only has jurisdiction over cases where a felony is 

charged by information or certified complaint. For example, a trial court's appellate 

division properly had jurisdiction over a case where the defendant was originally charged 

by complaint with felonies; after the preliminary hearing, however, the magistrate 

reduced each charge to a misdemeanor under Penal Code section 17, subdivision (b)( 5), 

and so no felony charge was ever certified to the superior court. (People v. Nickerson 

(2005) 128 Cal.App.4th 33, 38.) In contrast, an appellate court would have jurisdiction 

when a defendant is charged by information with at least one felony, even if he later 

pleads to only a misdemeanor charge. 

If counsel believes that the appellate court does not have jurisdiction over a case, 

then he or she should move to have the appeal transferred to the appellate division. Such 

a motion is attached as Attachment "C." The rules regarding jurisdiction are well­

defined, and the Sixth District will not typically decide a case if it believes that the 

appellate division has jurisdiction. (See Cal. Rules of Court, rule 8.1002(3) [providing 

that the appellate com1 has discretion to hear a misdemeanor appeal to settle an important 
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question of law].) Thus, in order to achieve a quick resolution of the appeal, it is best to 

move to transfer the case as early as possible. 

5. Motions to Consolidate. 

On occasion, counsel may be representing a client on appeal when another notice 

of appeal is filed on his or her behalf. This can happen when counsel is representing a 

client on appeal after a guilty plea or jwy trial, and a decision on a new appealable order 

is subsequently rendered - for example, if a violation of probation is found true, or if a 

contested restitution hearing is held. This can also occur if appellate counsel brings a 

credits motion with the trial court during the pendency of an appeal. If the motion is 

denied, then a subsequent notice of appeal should be filed. 

SDAP attempts to have the same panel attorney handle subsequent appeals for 

cunent or fonner clients. In cases where two notices of appeal are filed as to the same 

trial court case - or where separate notices of appeal are filed as to different trial comt 

cases in which the defendant was sentenced together - appellate counsel should move to 

have the cases considered together for purposes of briefmg, oral argument, and decision. 

While counsel can technically request that the cases be consolidated into one appeal, the 

Sixth District does not typically grant such requests. Practically speaking, it is of no 

impmt to the client whether the cases are formally consolidated or whether they are just 

considered together. In the latter circumstance, counsel should be sure that the case 

numbers from both appeals are included on any filings. A sample motion is attached as 

Attachment "D." 
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6. Motions for Return of Property. 

Clients will sometimes request appellate counsel to seek the return of prope1ty 

seized by law enforcement. Even though an appeal is currently pending, a request for the 

retum of property can and should be litigated in the trial court since it is deemed a 

collateral matter unrelated to the judgment on appeal. (People v. Hopkins (2009) 171 

Cal.App.4th 305, 308.) If such a request is denied, it can be raised in the appellate court 

via a petition for writ of mandate. (Ibid.) 

Items that were admitted as exhibits at trial will be retained by the trial court until 

the case has been final for 60 days. (Pen. Code, § 1417.5.) Then, the clerk must notify 

any pruties who possessed or owned the exhibits to make application to the court for their 

release. (Ibid.) If the item desired by a client was admitted as an exhibit, counsel should 

infmm the client that the court will retain it until the case is fmal; then, counsel should 

assist the client in making an application to have it released to him or her. With that said, 

some items can never be returned to the client, including embezzled money (Pen. Code, § 

1417.5), guns, deadly weapons, and diugs (People v. Lamonte (1997) 53 Cal.App.4th 

544, 551, citations mnitted). 

Items that were not admitted into evidence can be returned to the client during the 

pendency of an appeal. This is technically done via a nonstatutory motion, though Penal 

Code section 1417.6 - which govems the return of items that were admitted into evidence 

- has been deemed applicable. (Lamonte, supra, 53 Cal.App.4th at pp. 549, 553, citation 

omitted.) Property must be retmned unless the possession or use of it is prohibited by 

law and it constitutes an instiumentality of the cnme. (Pen. Code, § 1417.6.) 
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Accordingly, movie projectors involved in the screening of obscene movies had to be 

returned since they were "designed for and capable of use for lawful purposes." (Porno, 

Inc. v. Municipal Court (1973) 33 Cal.App.3d 122, 124-125.) Indeed, a "court may not 

refuse to return legal property to a convicted person to deter possible future crimes," so 

long as a defendant is not legally prohibited from possessing the item. (Lamonte, supra, 

53 Cal.App.4th at p. 551.) 

Both Julie Schumer and I have had some of our more colorful professional 

experiences attempting to have property returned to our clients. In my case, I was 

representing a disbarred lawyer who was convicted of numerous counts of unauthorized 

practice of medicine for illegally running toenail fungus removal centers around the state. 

My client sought the return of several lasers that had been seized from his centers. They 

were not admitted into evidence, and I assisted in their retwn since the client was not 

prohibited from possessing them in all circumstances. Mainly, he wanted to sell them to 

help pay his restitution. 

Julie Schumer's story is an interesting one: 

My most notable motion was in a case some years back in Contra Costa 
County where my guy was convicted of a burglary. He had previously 
been in state prison where he had been issued a glass eye to replace a 
missing eye. The burglary was of a second story apartment in Richmond. 
He fled by jumping out a second story window and in the process lost the 
glass eye. The eye had a number on it which of course identified him and 
led to his captw·e and ultimate conviction in my case. The issues on appeal 
were worthless. He had not been given the eye back as it was a court 
exhibit. He asked me could I somehow get him the eye because the state 
was not going to give him a second one. I wound up doing some kind of 
made up motion in Superior Court to get the exhibit released to me. I 
figured it was the least I could do for him and it would be a real service to 
him. TheDA by the way did not object to this after I browbeat him into it. 
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At first he thought I was crazy. So the Court ultimately signed an order 
releasing the exhibit to me and I went down to the exhibit room in Martinez 
and retrieved it. It sat on my kitchen counter that night and my kids ... were 
aghast. I shipped it to the prison where this client was and he was vety 
happy! 

Both my case and Julie's show that even in the most hopeless cases, we may have 

something we can do to assist the client. 

7. Perfecting the Notice of Appeal. 

It is somewhat surprising how often we see cases in which problematic notices of 

appeal are filed. At SDAP, we attempt to carefully review the notices of appeal before 

assigning out cases. If possible, we will correct any deficiencies ourselves or notify the 

assigned panel attomey of the problem and the steps that should be taken to correct it. 

If the problem is discovered before the notice of appeal ' s filing deadline, then 

counsel should seek to file either an "amended" or "supplemental" notice of appeal and 

label it as such. How I personally label the new notice of appeal depends on the nature of 

the problem. If there is something directly wrong with the original notice - for example, 

if the appeal states it is from an order after judgment, when it actually stems from a guilty 

plea - then I will title my filing as an "amended" notice of appeal. On this notice, I 

typically specify that the new notice is intended to supersede and replace the prior one. 

If something is left out of the original notice, then I will label my filing as a 

"supplemental" notice of appeal. I take this approach when I want to add to the original 

notice but do not wish to replace it. Very commonly, for example, a notice will specify 

that the client seeks to challenge the plea and a certificate of probable cause is sought. 

The notice does not state that the defendant wishes to challenge the sentence imposed. If 
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all I hope to do is ensure that sentencing issues can be raised, I am reticent to re-check the 

box requiring a certificate of probable cause, particularly if the certificate has already 

been granted. Hypothetically, doing so would allow the trial court to deny the request 

and create confusion as to whether issues requiring a certificate could be raised on 

appeal. Accordingly, I usually title such notices as "supplemental" and specify that the 

new notice is being filed in addition to the original notice and is not intended to supersede 

or replace it. 

Correcting the notice of appeal is more problematic when the 60 day deadline has 

expired. In such circumstances, we must file a motion with the appellate court to get 

pennission to file a new notice of appeal or to have the original notice deemed 

"constmctively filed." SDAP has done many of these motions in a variety of 

circumstances; please feel free to contact us, and we can send you samples depending on 

the facts of your case. 

Below are some common issues we see with notices of appeal that may require 

correction: 

( 1) The notice of appeal does not appear timely. Pursuant to California Rules of 

Court, mle 8.308(a), the notice of appeal must be filed within 60 days from the 

date of the order or judgment being appealed. This is typically based on when 

the trial court receives the notice. (Cal. Rules of Court, rule 8.308(a).) An 

exception to this rule is the "prison mailing" mle. (Cal. Rules of Court, mle 

8.25(b)(5).) Under this rule, a notice of appeal is deemed timely if it was 

delivered by the incarcerated client to custodial officials within 60 days of the 
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judgment. (In re Jordan (1992) 4 Cal.4th 116, 130.) Sometimes, a notice of 

appeal will be filed by the clerk even if it does comply with these rules. If 

counsel discovers this, then a motion to have it deemed "constructively filed" 

should be made, so that the client does not risk having the appeal dismissed. If 

counsel must investigate when the notice of appeal was given to prison 

officials, he or she should contact the litigation coordinator at the facility for 

appropriate documentation. Counsel should seek relief from default in 

circumstances where the notice of appeal is not timely, but it can be shown that 

this was through no fault of defendant - i.e., he was belatedly advised of his 

right to appeal, and he acted diligently upon learning of this right. 

(2) There is concern whether the notice of appeal adequately preserves certain 

issues. This commonly occms in guilty plea appeals. If a defendant seeks to 

challenge the validity of his plea, then a certificate of probable cause is 

required under Penal Code section 1237.5 and California Rules of Court, rule 

8.304(b ). If such a request is made and denied, then a writ of mandate should 

be filed with the appellate court within 60 days from the denial. (In re Brown 

(1973) 9 Cal.3d 679, 683, superseded by statute on other grounds.) If a 

certificate is granted, then any noncertificate issues can be raised on appeal; the 

list provided in the certificate request does not restrict raising any such issues. 

(People v. Hoffard (1995) 10 Cal.4th 1170, 1174.) Similarly, if a notice of 

appeal is filed as to any issue not requiring a certificate of probable cause - i.e., 

the sentence imposed or the denial of a suppression motion - then any other 
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issue not requiring a certificate can also be raised. (People v. Jones (1995) 10 

Cal. 4th 1102, 1112-1113.) A problem arises, however, if the notice of appeal 

is operative as to an issue not requiring a certificate of probable cause, and 

counsel wants to raise an issue that requires one, or vice versa. In such 

circumstances, counsel should file a new notice of appeal (if the 60 day 

deadline has not expired) or seek relief from default (if it has). 

(3) The notice of the appeal should list the date of the judgment that is being 

appealed. An argument can be made that if the date is omitted, the appellate 

court may still consider the appeal if the notice otherwise clearly indicates the 

order that is being challenged. (Cf. Cal. Rules of Court, rule 8.304(a)(4) 

[notices of appeal should be liberally construed in favor of their sufficiency]; 

see also People v. Lloyd ( 1998) 17 Cal .4th 658, 665.) Still, it is a better 

practice to attempt to cure this defect. 

( 4) Califmnia Ru1es of Court, rule 8. 3 04( a )(3) requires that the notice of appeal be 

filed by either the defendant or the defendant's attorney. On occasion, a third 

pat1y will attempt to file and sign it. While an authorized agent may be 

permitted to do this in some circumstances (Seeley v. Seymour (1987) 190 

Cal.App.3d 844, 853-854), counsel should investigate this when any third party 

has signed the notice. Any appropriate relief should be requested. 

Other problems with the notice of appeal may come up, and the aforementioned 

issues should not be deemed a comprehensive list. Counsel should ensure that any 
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problems are dealt with prior to filing the opening brief. By doing so, counsel can 

prevent a later dismissal if the Attorney General or appellate court notices the eiTor. 

H. Conclusion. 

In sum, competent petformance on an appellate case is not solely based on the 

briefmg done by counsel. As indicated above, counsel retains numerous responsibilities 

upon appointment. By diligently performing these duties, counsel can ensure an effective 

relationship with his or her client, while also preventing any problems down the road. 
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EXHIBIT A 



; ' 

Law Offices of Candace Hale 
P. 0. Box 775 

San Anselmo CA 94960 
( 415) 460-5428 

UNDERSTANDING YOUR APPEAL 

A criminal appeal is very different from a trial. No evidence is presented, 

no witnesses are called, and almost the whole appeal is conducted on paper 

rather than in court. 

Although the information on this sheet is general, and may not fit your 

situation exactly, it contains important information about your rights. I suggest 

you read it carefully and keep it until your appeal is completed. If you have 

questions after you read it, let me know, and I will do my best to answer them. 

How Long Will It Take? 

The appeals process is slow. After you file your notice of appeal, the clerk 

and the court reporter in the trial court take several months to prepare the record 

--a word-for-word account of the trial and other proceedings (Reporter's 

Transcripts) and all the documents filed in your case (Clerk's Transcript). It 

usually takes five to to seven months after that for all the briefs to be filed, and 

another few months to a year (or more) for the court to reach a decision. 

If your sentence is short, you may be out of custody by the time your 

appeal is decided. The results of the appeal can still affect length and conditions 

of parole as well as your criminal record, so you should be sure to let me know 

if your address changes, even if you are released before the appeal is decided. 

What Are The Chances of Winning? 

While the chances of any given appeal succeeding depend on the facts of 

the case, the chances of achieving a reversal or even a modification of your 

sentence are low, since the appellate court affirms the trial court's judgment as 

much as 83% of the time -- and even a minor change in sentence gets counted in 

the 17% of cases that receive something other than a straight" Affirmed." 

Straight-up reversals occur more like 3 or 4% of the time. 

I believe that bringing injustice to the Court of Appeal's attention is 

important work. I will work hard on your case and do what I can to get the best 
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possible result. You should know, however, that we are fighting an uphill battle. 

You should also realize that it is possible to "win your appeal" by obtaining an 

argued-for reduction in your sentence or change in the judgment, but still not be 

released from custody. 

Client Communications 

Anything you tell me is absolutely secret. Under the principles of 

attorney-client confidentiality, I cannot be subpoenaed or otherwise made to 

testify to anything you tell me. The same is not true of your cell-mate, the friends 

or family you write, or the people you talk to on the phone. Please be very 

careful not to tell anyone other than me details of your case you don't want to 

hear on retrial. 

I want very much to hear your views on the proceedings below. It is not 

part of my appointment to talk to your family or friends, but if you need me to 

speak with them for purposes of the case, please send me a written 

authorization. 

Generally, I will write to you around the time I complete record review, 

when I file each brief, and around the time of oral argument. I want to hear from 

you about what seemed important to you about your trial or plea bargain. I 

would prefer to hear from you in writing, both so I have a record of your 

communication and because prison phone calls are generally recorded, so are not 

confidential. 

Please be sure to identify me as an attorney when you write to me. It is also 

useful for you to write CONFIDENTIAL LEGAL MAIL on the envelope. Any 

correspondence to or from me should be treated as legal mail by the prison 

authorities. 

Cell phone and three-way calls from prison 

Recently, some state prison inmates have been able to patch an 

unmonitored call through to counsel via a third party's cell phone or a 

contraband cell phone. Such calls are a violation of CDCR regulations and are 

considered an abuse of legal communication privileges between the prison 
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inmate and the attorney. 

So if I do not hear the electronic CDCR voice announcement that "this is a 

telephone call from a California State prison inmate," I will not be able to accept 

calls from you in prison. Please understand that this is not because I do not want 

to talk to you, but because accepting a call from an unauthorized phone could 

risk losing my ability to communicate with you and my other clients in prison. 

What an appeal is and isn't 

When a defendant appeals, the Court of Appeal reviews the written record 

of trial court proceedings and the briefs submitted by the parties to determine if 

any errors were committed in the trial or in the pre- or post-trial proceedings, 

including proceedings involving guilty pleas. 

An appeal is not a second bite at the apple -- it is not like a new trial. In 

most cases, the job of the appellate court is not to decide whether you were 

guilty or innocent, but rather to decide if the trial or plea proceedings were 

conducted fairly and the procedural rules were followed. 

As a general rule, the only exception is for sufficiency of the evidence 

issues (whether there was enough evidence to enable a reasonable judge or jury 

to find you guilty beyond a reasonable doubt.) When a defendant raises a 

substantial evidence challenge, the Court of Appeal looks only at the evidence 

presented at trial to determine if a rational jury could have found guilt on that 

record. It will not consider material outside the record, and it will not make new 

findings of fact. 

Another important appellate is rule is that even when we can show that 

error occurred, the Court of Appeal will not reverse unless we can convince it 

that the error was prejudicial; that is, that it is likely that it affected the ultimate 

result of the case. 

These rules of appellate procedure mean that aspects of your trial that may 

have seemed most unfair to you may not present issues that can be raised on 

appeal. If, for instance, prosecution witnesses failed to tell the truth, the issue will 

probably not be one that can be presented to the appellate court. The same is true 

if the fact-finder chose not to believe one of your witnesses: the appellate court 

will not substitute its own judgment concerning witness credibility for that of the 
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fact-finder. 

I look forward to hearing your ideas. Do be aware, though, that the final 

decision about what constitutes an" appealable issue" is a professional one I 

must make myself on the basis of my legal training and more than twenty years 

of experience in criminal appeals. 

It is possible that something felt really wrong or unfair to you about your 

trial, but I may tell you that we cannot appeal the issue because of the rules about 

what an appellate court will and will not consider. I will do my best to find 

appealable issues. If I decide that there are none, however, I will let you know, 

and you will have an opportunity to file a statement yourself in what is known 

as a Wende brief. 

I will not know what issues your case raises until I have had a chance to 

read (and re-read) the record. 

Guilty Pleas Limit The Issues That Can Be Appealed 

If you entered a plea of nolo contendere or guilty, that plea means we 

cannot raise most issues arising from events before the plea. Potential issues may 

be limited to denial of motions to suppress, circumstances surrounding the plea, 

and sentencing choices. If your plea was based on agreeing to a particular term, it 

is usually not possible to challenge that term. 

If I tell you that your plea means we cannot raise a particular issue, please 

do not interpret this advice as a lack of concern, interest or diligence. You also 

may find in a plea case that the issues I can raise do not seem like the ones you 

most care about; please understand that I will do my best to find any issue I can, 

but am limited by the rules. 

Basic Steps in the Appellate Process 

1. Appellant's Opening Brief 

My primary job is to make sure the appellate record is complete, then to 

write an opening brief to persuade the court that it should reverse your 

conviction or reduce your sentence because of errors below. 

The opening brief is due from 40 days to four months (or more) from the 
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date the complete record is filed, depending on the Court of Appeal and the 

number of extensions I request. The brief is a written argument telling the court 

why the trial court's decision should be reversed or modified, supported with 

citations and discussion of other cases where the courts have ruled the way we 

would like to see them rule here. Where the complexity of the issues or the press 

of other business requires, it is routine to request extensions of time in which to 

file the opening brief. I often ask for one to three such extensions. In complex 

cases or in unusual circumstances, I might ask for more. If I have to ask the Court 

to "augment the record" with materials that aren't usually included (like 

transcripts of jury voir dire, when jury selection may raise an issue), that will 

further extend the due date. 

The courts only prepare one copy of your transcripts. I need those 

transcripts to work on your case, so you will not receive them until the appeal is 

over. While this may seem strange, it is based on the principle that appellate 

issues must appear from the face of the record, rather than on any additional 

information you can provide. Thus I, as a lawyer trained to identify and assess 

potential issues according to prevailing legal standards, can see what issues your 

case presents simply by reading the record. This is one of the areas where an 

appeal is unlike a trial. 

For the same reason, my appointment does not include authorization for 

a visit to you. Most appellate communication is conducted purely through 

writing; some appellate lawyers do not even accept phone calls from their clients! 

(I am not one of those lawyers.) 

Ineffective Assistance Of Counsel Must Be Raised By Habeas Petition 

When you are thinking about the issues you would like to see me raise in 

your appellate briefs, please be aware that in almost all cases, claims that you 

were denied effective assistance of counsel (lAC claims) cannot be raised in the 

appellate briefs. Because the court wants to hear why counsel acted as he or she 

did, lAC claims must be supported by declarations, which can only be presented 

by petition for habeas corpus. Where the trial record suggests but does not 

establish that error occurred (for instance, your lawyer failed to object to a piece 

of damaging evidence, but the record does not show whether she chose not to 
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object as a matter of trial tactics), I may explore the possibility of filing a petition 

for habeas corpus in addition to the brief. If your case is in the First or Sixth 

Appellate District, my appointment order includes the right, but not the 

obligation, to file a petition for habeas corpus. If your case is in the Third or Fifth 

District, I would have to ask the court expand my appointment to allow me to 

file such a petition. Such requests are rarely granted, even where the facts 

appear to be compelling, so I will only make them in rare circumstances. 

2. Respondent's Brief 

Once I have filed the opening brief, a lawyer in the Attorney General's 

Office, which handles criminal appeals for the state, will write and file the 

Respondent's Brief. That brief is due 30 days after the opening brief, but the 

Attorney General often requests one or more 30 day extensions of time. 

3. Reply Brief 

I will file a reply brief 20 days after receiving the Respondent's Brief, 

unless I ask for a 30 day extension. Very rarely, I will choose not to file a reply at 

all (if, for example, the respondent's brief concedes an issue, or if there is simply 

no way to oppose the statements it makes). 

4. Oral Argument 

When all the briefs are in, the Court of Appeal sets the case for oral 

argument or advises that it does not believe oral argument is necessary. There is 

no statutory limit on the amount of time the court can take before it sends the 

oral argument notice -- some districts issue notices within a month of the filing of 

the reply brief; others take as much as nine months to a year. During this period, 

you will not hear from me, because there will be no activity in the case. You are, 

of course, always welcome to write. 

When the court issues its notice, if I think it will help our case, I will 

request argument. In that case, I will appear, either in person or telephonically, 

before a three judge panel of the Court of Appeal. A lawyer from the Attorney 

General's Office will appear (often by telephone) to present the opposing side of 

the case. The argument is usually very brief (under twenty minutes for both 

sides). No new evidence may be presented, and no witnesses testify. If you are in 

custody at the time of the argument, you will not be brought to court. If you are 
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out of custody, you are welcome to attend but may not participate. 

Certain Courts of Appeal discourage oral argument. If I determine that it 

will not help your case to insist on argument, I will waive argument and submit 

the case for decision on the basis of the briefs and the record. I often do this if the 

Attorney General did not do a very good job on the Respondent's Brief and I 

want the Reply Brief to be the last word. 

5. Decision by the Court 

After the case is submitted to the court, the Court of Appeal will decide 

your case. Government Code section 68210 provides that the court has 90 days 

from submission to decide the case, but because the court itself determines when 

a case is "submitted," it usually takes far longer to get a decision. The court will 

write an opinion stating whether the judgment in the proceedings below is 

affirmed, reversed, or modified, and giving the reasons for its decision. I will 

send a copy of the opinion to you, with a letter explaining whether I plan to file a 

petition for review or other action. 

Post-Decision Possibilities 

If the Court of Appeal affirms the trial court judgment, I will review the 

opinion carefully to decide if there are any further steps I should take in your 

case. As a general rule, if I have raised federal issues in your appellate briefs, I 

will file a petition for review in the California Supreme Court so that should you 

want to pursue those issues in federal court, you will be able to do so. 

If I do not file a petition for review, I will write and advise you that you 

may do so, and how to do it. It is very rare for the California Supreme Court to 

grant a petition for review. 

When I send you a copy of the opinion, I will explain what further actions 

are available to you. If I have not taken those steps on your behalf, it is because I 

do not believe there is any chance they will be successful, and/ or because your 

appeal does not raise issues that you can pursue in federal court. 

I look forward to working on your case. 

11/15 

7 





EXHIBIT B 



JEFFREY A. GLICK, State Bar No. 104462 
5715 Florence Terrace 
Oakland, CA 94611 
Telephone: 510-654-3993 
jeffglick1@yahoo.com 

Attorney for Defendant-Appellant Daniel Sanchez 
under appointment by the Court of Appeal 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SIXTH APPELLATE DISTRICT 

PEOPLE OF THE STATE OF CALIFORNIA, ) 
) 

Plaintiff and Respondent, ) 
) 

v. ) 
) 

DANIEL SANCHEZ ) 
) 

Defendant and Appellant. ) 
) __________________________________) 

H042628 

Superior Court No. 
CC828826 
(Santa Clara) 

MOTION FOR AN ORDER HOLDING 
SANTA CLARA COUNTY COURT CLERK 

DAVID YAMASAKI, APPEALS CLERK 
SUPERVISOR SUSAN WALKER, AND APPEALS 

CLERK DIANA MA, IN CONTEMPT 

TO THE HONORABLE CONRAD L. RUSHING, PRESIDING JUSTICE OF 
THE COURT OF APPEAL, SIXTH APPELLATE DISTRICT: 

On September 1, 2015, appellant's counsel sent a letter to the Santa 

Clara County Superior Court Appeals Clerk requesting the clerk prepare an 

augment with several documents that should have been included in the 

normal record on appeal. (See Exhibit A.) On September 3, 2015, the Clerk 

of this Court acknowledged by letter the receipt of counsel's augment letter. 



Under Rule 8.340(b)(1) of the California Rules of Court, the clerk must 

"promptly" copy and certify documents missing from the normal record on 

appeal. Here, over 250 days have passed, the clerk has requested no 

extensions of time, and the augment has yet to be completed. Since the clerk 

has failed to perform a ministerial duty required by law, appellant requests 

this Court issue an order requiring the clerk of the court of Santa Clara 

County to show cause why the clerk's office should not be held in contempt, 

set a court date for a hearing on the matter, and direct appellant's counsel to 

personally serve the clerk of the court, and the appeals clerk supervisor, with 

the order to show cause and notice of the court date. 

Dated: May 11, 2016 Respectfully Submitted, 

4/JI 
Jeffrey A. Glick 
Attorney for Defendant-Appellant 
Daniel Sanchez, under 
appointment by the Court 
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I . -· 

MEMORANDUM OF POINTS AND AUTHORITIES 

PROCEDURAL FACTS 

On September 1, 2015, appellant's counsel sent a letter to the Santa 

Clara County Superior Court Appeals Clerk requesting the clerk prepare an 

augment with several documents that should have been included in the 

normal record on appeal. (Exh. A.) On September 3, 2015, the Clerk of this 

Court acknowledged by letter the receipt of counsel's augment letter. 

On February 2, 2016, appellant's counsel received a copy of an email 

sent by Scott N asson, Supervising Deputy Clerk of this Court, to Diana Ma, a 

Clerk at the Santa Clara County Superior Court, regarding the augment. 

Mr. N as son's email noted that the three reporter's transcripts appellant's 

counsel requested had been prepared, but that Ms. Ma had sent them to 

Morgan Taylor, counsel for James Lucero in Case No. H042765. (Exh. B.) 

Mr. Nasson explained that Ms. Ma needed to retrieve those transcripts from 

Mr. Taylor, and send them to appellant's counsel with copies of the four other 

documents from the court file that counsel requested. Appellant's counsel 

has confirmed with Mr. Taylor that he returned the three reporter's 

transcripts to the clerk of the court of Santa Clara County on February 2. 

This Court's website reflects that Mr. N asson sent another email to Ms. Ma 

on March 9, 2016 regarding completion of the augment. 

It has been more than 250 days since counsel sent his augment request, 

and almost 100 days since Mr. Nasson's initial email regarding completion of 

the augment. This Court's website does not reflect any requests for an 

extension to file the augment. The court clerk for Santa Clara County has 

failed to promptly file the augmented clerk's transcript as required by law. 
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THE COURT SHOULD ISSUE AN ORDER TO SHOW 
CAUSE RE: CONTEMPT TO THE SANTA CLARA 

COUNTY COURT CLERK FOR FAILURE TO FULFILL 
A MINISTERIAL DUTY 

A court has the power to "control in furtherance of justice, the conduct 

of its ministerial officers, and of all other persons in any manner connected 

with a judicial proceeding before it, in every matter pertaining thereto." 

(Code Civ. Proc. §128(a)(5).) "[W]illful neglect or violation of duty by [a clerk] 

to perform a judicial or ministerial service" is "contemptO of the authority of 

the court." (Code Civ. Proc. §1209(a)(3).) Appellate courts can exercise the 

contempt power. (E.g. In re Young (1995) 9 Cal.4th 1052, 1053 [Supreme 

Court held counsel in contempt for failure to timely file the opening brief] .) 

Here, under Rule 8.340(b)(1) the Santa Clara County Court Clerk is 

required to promptly copy and certify the augment to the record, and to 

promptly send the augment to counsel "[w]ithout the need for a court order." 

Despite having more than 250 days to fulfill this ministerial duty, and 

notwithstanding at least two communications from this Court's personnel 

seeking the clerk's compliance with that obligation, the Santa Clara County 

clerk has wholly failed to comply with its ministerial duties. Moreover, it 

appears that all that has remained for the clerk to do for the last 100 days is 

to take four documents from the court file, copy them, and send them to this 

Court and counsel. Under any possible definition of the word, the clerk 

cannot be described to have acted "promptly" in this matter. 

The ministerial task required here is minimal. The September 1, 2015, 

letter requested three reporter's transcripts, all of which have been prepared, 

and all of which have been in the clerk's possession for at least three months. 
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The remaining requested documents are two restitution memoranda filed by 

parties to the underlying proceeding, the amended notice of appeal, and an 

exhibit filed by the People at the restitution hearing. (See Exh. A.) All the 

appeals clerk has to do is request a copy of the exhibit from the exhibits clerk, 

and go through the superior court's file from this case, pull out the other 

three documents, and copy them. 

There is no valid reason why it has taken over 250 days to complete the 

augment. The Santa Clara County Clerk has failed to perform its legal duty 

to promptly prepare an augmentation, and this Court should issue an order 

requiring the Santa Clara County court clerk show cause why he should not 

be held in contempt for failing to fulfill the court clerk's legal obligations. 

Dated: May 11, 2016 Respectfully Submitted, 

Jeffrey A. Glick 
Attorney for Defendant-Appellant 
Daniel Sanchez, under 
appointment by the Court 
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EXHIBIT A 



Appeals Clerk 

JEFFREY A. GLICK 
Attorney at Law 

5715 Florence Terrace 
Oakland, CA 94611 

Telephone: 510-654-3993 

September 1, 2015 

Santa Clara County Superior Court 
191 North First Street 
San Jose, CA 95113 

Rule 8.340 Notification 

NOTICE: Under Rule 8.340(b) of the California Rules of Court the missing items 
below must be sent to counsel within ten days of this notice. 

Case Name: 
Superior Court No.: 
Court of Appeal No.: 

Dear Sir or Madam: 

People v. Sanchez 
CC828826 
H042628 

Please note that in my review of the record of this case I determined the 
following parts of the normal record on appeal were missing: 

1. Reporter's Transcript for March 24, 2009, entry of plea. (CRC 
8.320(c)(l).) 

2. Reporter's Transcript for September 3, 2014, sentencing hearing. 
(CRC 8.320(c)(8).) 

3. Reporter's Transcript for April 3, 2015, restitution hearing. 
(CRC 8.320(c)(8).) 

4. People's Supplemental Restitution Memorandum, filed April 13, 
2015, with exhibits. (CRC 8.320(a)(13)(A).) 

5. Defendant Morse's Restitution Memorandum, filed December 22, 
2014, with exhibits. (CRC 8.320(a)(13)(A).) 

6. Amended Notice of Appeal, filed August · 11, 2015. (CRC 
8.320(a)(10).) 

7. People's Exhibit 1 from April 3, 2015 restitution hearing. (CRC 
8.320(e).) 



Appeals Clerk 
September 1, 2015 
Page 2 

Pursuant to Rule 8.340(b), please transmit one copy of each item immediately 
to the Court of Appeal, and to counsel. Please send counsel for appellant's copy 
directly to the undersigned. Thank you for your attention. 

cc: Clerk, Court of Appeal 
Sixth District Appellate Program 

Si;;;p 
Jeffrey A. Glick 
Counsel for Appellant 
Daniel Sanchez 



EXHIBIT B 



Subject: the two requests in CC828826 

From: 

To: 

Nasson, Scott (Scott.Nasson@jud.ca.gov) 

DMa@scscourt.org; 

Cc: jeffglick1 @yahoo.com; morgan@morgantaylorlaw.com; 

Date: Tuesday, February 2, 2016 11 :15 AM 

Diana, 

So for case H042628 , People v. Sanchez, retrieve the 3 RTs you sent to Morgan Taylor, prepare a supp CT of 
the requested items and send the whole thing to Jeffery Glick. (You only need to send us the supp CT 
because we will hold the 3 RTs you sent over here .) 

And for case H042765, People v. Lucero, have the requested RT prepared, prepare a supp CT of the 
requested items and send it to Morgan Taylor, us , and the AG as you normally would. 

Let me know if you have any questions. 

Scott Nasson 

Supervising Deputy Clerk 

Clerk's Office 

California State Court of Appeal 

Sixth Appellate District 

333 W. Santa Clara St. , # l060 

San Jose , CA 95113 

408-277- 1004 

sixth.district@ jud.ca.gov 

"Serving the courts for the benefit of all Californians." 



PROOF OF SERVICE 

I, Jeffrey A. Glick, declare as follows: 

I am over eighteen years of age and not a party to this action. My 

address is 5715 Florence Terrace, Oakland, California 94611. 

On May 11, 2016 I served a copy of Motion for an Order Holding Santa 

Clara County Court Clerk David Yamasaki, Appeals Clerk Supervisor Susan 

Walker, and Appeals Clerk Diana Ma, in Contempt, on the following parties 

via e-service through True Filing: 

Attorney General 
State of California 
sfagdocketing@doj .ca.gov 

Sixth District Appellate Program 
servesdap@sdap.org 

On May 11, 2016 I deposited in the mail at Oakland, California, a copy 

of Motion for an Order Holding Santa Clara County Court Clerk David 

Yamasaki, Appeals Clerk Supervisor Susan Walker, and Appeals Clerk 

Diana Ma, in Contempt, in a sealed envelope, with postage fully prepaid, 

addressed to the following: 

David Yamasaki 
Clerk, Superior Court 
191 North First Street 
San Jose, CA 95113 

Susan Walker 
Clerk, Superior Court 
191 North First Street 
San Jose, CA 95113 

Diana Ma 
Clerk, Superior Court 
191 North First Street 
San Jose, CA 95113 



I declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct. Executed on May 11, 2016 

at Oakland, California. 

4111 
Jeffrey A. Glick 



EXHIBIT C 



Michael Sampson 
State Bar No. 296503 
484B Washington Street 
PMB 165 
Monterey, CA 93940 
(831) 676-6668 

Attorney for Appellant, Francisco Babara Padilla 

IN THE COURT OF APPEAL OF THE STATE OF 
CALIFORNIA 

SIXTH APPELLATE DISTRICT 

PEOPLE OF THE STATE OF CALIFORNIA, 
Plaintiff and Respondent, 

No. H042610 

v. (Monterey 
County 

FRANCISCO BABARA PADILLA, Superior Court 
Defendant and Appellant. No. SS15015A) 

--------------------~~----------~ 

MOTION FOR AN ORDER TRANSFERRING THE CASE TO 
THE APPELLATE DIVISION OF THE SUPERIOR COURT 

Appellant Francisco Babara Padilla, by and through his 

counsel, hereby moves this Court for an order directing the 

transfer of this case to the Appellate Division of the Monterey 

County Superior Court. This motion is supported by the 

Memorandum of Points and Authorities which follows. 

Dated: November 5, 2015 Respectfully submitted, 

Is/ Michael Sampson 
Michael Sampson 
Attorney for Appellant, 
Francisco Babara Padilla 



Memorandum of Points and Authorities 

A. Procedural background. 

On January 29, 2015, Mr. Padilla was charged in a 

complaint alleging three counts. (CT 1-4.) In count 1, Mr. Padilla 

was charged with carrying a concealed firearm on his person (Pen. 

Code§ 25400, subd. (a)(2)), a felony. (CT 1.) In count 2, Mr. Padilla 

was charged with carrying a loaded firearm (Pen. Code § 25850, 

subd. (a)), a felony. (CT 2.) In count 3, Mr. Padilla was charged 

with resisting an officer (Pen. Code§ 148, subd. (a)(1)), a 

misdemeanor. (CT 3.) 

A preliminary hearing was held on March 19, 2015. (CT 8.) 

The minute order from the hearing reveals the court reduced both 

felony charges to misdemeanors. (CT 8.) On March 25, 2015, the 

People filed a first amended complaint charging Mr. Padilla with 

misdemeanor violations in counts 1 and 2 (carrying a concealed 

firearm on his person and carrying a loaded firearm.) (CT 9-11.) 

Mr. Padilla unsuccessfully moved to suppress evidence (CT 

14-18; 27) and then pled no contest to misdemeanor violations in 

counts 1 and 2. (CT 31.) 

Mr. Padilla filed a notice of appeal on June 23, 2015. (CT 

51.) 
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B. This case should be transferred to the appellate division of 
the Monterey County Superior Court because the appellate 
division has jurisdiction over misdemeanor appeals. 

Although originally charged with two felony violations in 

the initial complaint (CT 1-4), Mr. Padilla ultimately pled no 

contest to, and was convicted of, two misdemeanors. (CT 31.) 

Under these circumstances, the Monterey County Superior Court 

appellate division has jurisdiction over this appeal. 

A defendant may appeal a misdemeanor conviction to the 

appellate division of the superior court from which the appeal is 

taken. (Cal. Const., art VI,§ 11, subd. (b); Pen. Code§ 1466; 

People v. Rivera (2015) 233 Cal.App.4th 1085, 1093.) There are 

two exceptions to this rule, neither of which apply in this case. 

Pursuant to California Rules of Court, rule 8.304, subdivision 

(a)(2), the Court of Appeal has appellate jurisdiction over a 

misdemeanor conviction when: (1) a felony was originally charged 

in an information or indictment, or (2) a complaint accusing the 

defendant of a felony was certified to the Superior Court pursuant 

to Penal Code section 859a. 

In People v. Nickerson (2005) 128 Cal.App.4th 33, defendant 

was charged in a complaint alleging one felony and two 

misdemeanor violations. (I d. at p. 36.) The felony charge was 

dismissed after the preliminary examination, and defendant was 

convicted of one of the misdemeanors. (Ibid.) Defendant filed a 

notice of appeal in the appellate division of the superior court but 

the appellate division transferred the appeal to the Court of 

Appeal. (Ibid.) The Court of Appeal held that because an 

information or indictment was not filed, and the complaint was 
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not certified pursuant to Penal Code section 859a, it did not have 

jurisdiction over the appeal. (People v. Nickerson, supra, 128 

Cal.App.4th at pp. 37-39.) The Court of Appeal ordered the appeal 

transferred to the appellate division of the superior court. (I d. at 

pp. 39-41.) 

Like the case in M·ckerson, an information or an indictment 

was never filed in this case, and the complaint was not certified 

pursuant to Penal Code section 859a. Accordingly, the appellate 

division of the Monterey County Superior Court has jurisdiction 

over this appeal. 

CONCLUSION 

For the reasons contained herein, appellant respectfully 

requests that this Court transfer the case to the appellate division 

of the Monterey County Superior Court. 

DATED: November 5, 2015 

Respectfully submitted, 

By: /s/ Michael Sampson 
Michael Sampson 
Attorney for Appellant, 
Francisco Babara Padilla 
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PROOF OF SERVICE 

I, Michael Sampson, declare as follows: 

I am a United States citizen, over 18 years of age, and not a party to the 
instant action. My business address is 484B Washington Street, PMB 
165, Monterey, California 93940. On the date shown below I served a 
copy of MOTION FOR AN ORDER TRANSFERRING THE 
CASE TO THE APPELLATE DIVISION OF THE 
SUPERIOR COURT by placing true copies thereof in a sealed 
envelope, with the correct postage, and depositing them in the United 
States Mail to each of the following persons at the following addresses: 

Office of the Attorney General 
served electronically at 
docketing6dcasfawt@doj. gov 

Francisco Babara Padilla 
1112 Carson Street #A 
Seaside, CA 93555 

Sixth District Appellate Program 
95 S. Market Street, Suite 570 
San Jose, CA 95113 

I declare under penalty of perjury under the laws of the State of 
California that each of the foregoing statements is true and correct, and 
that this declaration was executed on November 5, 2015, at Monterey, 
California. 
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Is/ Michael Sampson 
Michael Sampson 





EXHIBITD 



IN THE COURT OF APPEAL OF THE STATE OF 
CALIFORNIA 

SIXTH APPELLATE DISTRICT 

THE PEOPLE OF THE STATE OF 
CALIFORNIA, 
Plaintiff and Respondent, Court of Appeal 

Nos. H042947, H043021 
v. 

FRANK VINCENT GUERRERO, 
Defendant and Appellant. 

(Santa Clara County 
Superior Court 
Nos.C1490233,C151128~ 

APPEAL FROM THE SUPERIOR COURT OF 

SANTA CLARA COUNTY 

Honorable Aaron Persky, Judge 

APPELLANT'S REQUEST FOR 
CONSOLIDATION OF APPEALS 

Michael Sampson, No. 296503 
484B Washington Street 
PMB 165 
Monterey, California 93940 
(831) 676-6668 

Attorney for Defendant and 
Appellant, Frank Guerrero 

By appointment of the Court of 
Appeal under the Sixth District 
Appellate Program 
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TO THE HONORABLE CONRAD RUSHING, PRESIDING 
JUSTICE, AND TO THE HONORABLE ASSOCIATE JUSTICES 
OF THE COURT OF APPEAL OF THE STATE OF 
CALIFORNIA, SIXTH APPELLATE DISTRICT: 

Appellant, Frank Guerrero, respectfully requests that this 

court consolidate the following appeals, now pending before this 

court: H042947 and H043021. 

This request is based upon the supporting memorandum of 

points and authorities. 

Dated: March 22, 2016 
Respectfully submitted, 

Michael Sampson 
State Bar No. 296503 
Attorney for Defendant, 
Frank Guerrero 
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MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF CONSOLIDATION 

I. SUMMARY OF RELEVANT FACTS AND PROCEDURAL 
HISTORY 

A. CASE NUMBER H042497 

Mr. Guerrero went to Home Depot, took an LED flashlight 

and a wire cutter, and left the store without paying for them. 

(3RT 138-145.) Home Depot security approached Mr. Guerrero 

from behind and grabbed his left wrist. (3RT 146, 174.) Mter 

grabbing Mr. Guerrero's wrist, the security officer said ''I'm Home 

Depot security." (3RT 146, 174.) Instantaneously with that 

identification, Mr. Guerrero punched the security officer on his 

head. (3RT 146, 174.) Mr. Guerrero was later arrested with 

pepper spray and a meth pipe in his possession. (3RT 194-215.) 

Mr. Guerrero was charged by a first amended information 

in count one with second degree robbery in violation of section 

211-212.5, subdivision (c), in count two with being under the 

influence of a controlled substance in violation of Health and 

Safety Code section 11550, subdivision (a), in count three with 

possession of drug paraphernalia in violation of Health and 

Safety Code section 11364.1, in count four with unlawful 

possession of tear gas in violation of section 22900, and in count 

five with tampering with a tear gas container in violation of 

section 22910, subdivision (a). (CT 43.) Count five was dismissed 

after trial. (5RT 408.) 

A jury returned a verdict of guilty on all four counts on July 

10, 2015. (5RT 413-414.) On October 15, 2015, the trial court 
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sentenced Mr. Guerrero to a three year prison sentence for 

second degree robbery and a 60-day county jail sentence for 

counts two through four. (CT 244; 6RT 516-517.) The sentence on 

counts two through four was deemed served. (6RT 517-518.) 

A timely notice of appeal was filed on October 15, 2015. (CT 

246.) 

B. CASE NUMBER H043021 

Case number H043021 stems from Santa Clara County 

case number C1511285. Mr. Guerrero was charged by amended 

complaint in count one with grand theft in violation of section 

484-487, subdivision (a), and in count two with resisting an 

officer in violation of section 148, subdivision (a)(1). (CT 6.) Two 

prior convictions were alleged pursuant to section 667.5, 

subdivision (b), and an enhancement was alleged pursuant to 

section 12022.1 as to count one. (CT 6-7 .) 

Mr. Guerrero pled no contest to both counts and admitted 

the enhancements. (1RT 9-11.) Mr. Guerrero agreed to a 

maxim urn sentence of four years and eight months for the 

charges in this case and case number C1490233 (H042947). (1RT 

4-5.) On October 15, 2015, Mr. Guerrero was sentenced to a three 

year prison term in case number C1490233 and a consecutive 

eight-month term as to count one in this case. (2RT 117-119.) 

A timely notice of appeal was filed on November 19, 2015. 

(CT 36.) 
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II. THE REVIEWING COURT HAS INHERENT POWER AND 
BROAD DISCRETION TO CONSOLIDATE APPEALS 
INVOLVING RELATED SUBJECT MATTER. 

There is no express rule of court governing applications to 

consolidate appeals. However, California Rules of Court, rules 

8.147(a) and 8.408 provides that only one record need be 

prepared where more than one appeal is taken from the same 

judgment. Also, rule 8.147(b) refers to use of records from prior 

appeals on subsequent appeals in the same case and has been 

interpreted in a manner that promotes consolidation of appeals, 

unless it can be shown that a party would be prejudiced by 

consolidation. (General Elec. Co. v. Fed. Emp. Distributing Co. 

(1954) 122 Cal.App.2d 509, 511.) Witkin is in agreement: 

Where separate actions, related in subject matter and 
issues, are consolidated for trial (see 4 Cal. Proc. 
(5th), Pleading, §341), or where actions separately 
tried are nevertheless so related, they may often 
profitably be considered together on appeal. So far as 
the reviewing court is concerned, it may without 
order place them on the calendar together, make use 
of briefs and arguments interchangeably, and write 
only one detailed opinion, deciding the other cases on 
the authority of the first. (See infra, §788.) An order 
of consolidation, however, goes further: It allows the 
parties to all the appeals to prepare a single record 
and set ofbriefs. 

(9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 765, p. 838.) 

Here, Mr. Guerrero was sentenced in both cases on October 

15, 2015, in the same proceeding. (See 6RT 516-518 in H042497; 

2RT 117-119 in H043021.) Mr. Guerrero filed a timely notice of 
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appeal in each case. (CT 246 in H042497; CT 36 in H043021.) The 

record in case number H042497 was filed on February 2, 2016. 

The record in case number H043021 was filed on March 10, 2016. 

All issues can adequately be addressed in a single appeal. Filing 

a single version of each brief will promote judicial economy and 

reduce the public expense of appointed counsel's fees and the 

respondent governmental agency. 

Ill. CONCLUSION 

For the foregoing reasons, appellant requests that the two 

appeals, case numbers H042947 and H043021, be consolidated 

into a single case number for briefing and decision. In the 

alternative, appellant requests this Court consider the two cases 

together on appeal. 

I declare under penalty of perjury that the foregoing is true 

and correct. 

Executed on March 22, 2016, at Monterey, California. 

Respectfully submitted, 

Michael Sampson 
Attorney for Appellant, 
Frank Guerrero 

6 



PROOF OF SERVICE 

I, Michael Sampson, declare as follows: 

I am a United States citizen, over 18 years of age, and not a 
party to the instant action. My business address is 484B 
Washington Street, PMB 165, Monterey, California 93940. On 
the date shown below I served a copy of APPELLANT'S 
REQUEST FOR CONSOLIDATION OF APPEALS as 
indicated below: 

Office of the Attorney General 
served electronically through 
the TrueFiling system 

Frank Guerrero 
Address confidential 

Sixth District Appellate Program 
served electronically through 
the TrueFiling system 

I declare under penalty of perjury under the laws of the State of 
California that each of the foregoing statements is true and 
correct, and that this declaration was executed on March 22, 
2016, at Monterey, California. 

Michael Sampson 
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